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2.2 Challenges for Cause - Procedure.

2.3 Challenges for Cause - Introductory Instructions to Triers.

2.4 Challenges for Cause - Final Instructions to Triers.

2.5 Concluding Instructions to Jury Panel

3. Opening Instructions to the Trial Jury.

3.1 Introduction.

3.2 Duties of Jurors.

3.3 Evidence Defined.

3.4 Evidence Admitted for a Limited Purpose.

3.5 Direct and Circumstantial Evidence.

3.6 Irrelevance of Prejudice And Sympathy.

3.7 Irrelevance of Sentence.

3.8 Conduct of Jury.

4. Instructions on Trial Procedure

4.1 Introduction.

4.2 Self-Represented Persons.

4.3 The Order of Presentation.

4.4 Questioning Witnesses.

4.5 Note-Taking by Jurors.

4.6 Questioning of Witnesses by Jurors.

4.7 Exclusions from the Courtroom..

4.8 The Addresses of Counsel

4.9 The Summing-Up.

4.10 Multiple Accused Tried Jointly.

4.11 Assessing Evidence.

5. Fundamental Principles.

5.1 Presumption of Innocence and Burden of Proof

5.2 Reasonable Doubt

5.3 Elements of Offence.

6. Concluding Instructions

6.1 Selection of Foreperson.

6.2 Non-Disclosure.

6.3 Difficulties in Hearing or Seeing Witnesses.

6.4 Hours of Sitting.
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6.5 Concluding Remarks.

II - MID-TRIAL INSTRUCTIONS.

7.1 Formal Admissions of Facts.

7.2 Out of Court Statements of Person Charged

7.3 Out of Court Statements of Person Charged (Joint Trial)

7.4 Previous Convictions of Accused Witness.

7.5 Previous Convictions of Non-Accused Witness.

7.6 Evidence of Disposition of Third Party.

7.7 Evidence of Disposition of Co-Accused.

7.8 Previous Convictions of Witness or Third Party as Evidence of Disposition.

7.9 General Instruction on Evidence of Limited Admissibility in Joint Trials.

7.10 Prior Inconsistent Statements of Non-Accused Witness.

7.11 Prior Inconsistent Statements of Accused Witness.

7.12 Prior Inconsistent Statements as Substantive Evidence.

7.13 Statements of Declarant Not Called as Witness.

7.14 Evidence of Similar Acts (Extrinsic Evidence)

7.15 Audio Tape Recordings and Transcripts.

7.16 Video Tape Recordings and Transcripts.

7.17 Evidence Previously Given (s. 715)

7.18 Expert Opinion Evidence.

7.19 Charts and Summaries (Demonstrative Aids)

7.20 Evidence of Other Sexual Activity (ss. 276; 276.4)

7.21 Evidence of Children (Obstructed view and sequestered testimony, ss. 486(1.1), (2.1))

7.22 Evidence of Children (Videotaped Complaint – s. 715.1)

7.23 Plea of Guilty of Another

7.24 Outstanding Charges Against Prosecution Witness (Titus Instruction)

7.25 Common Purpose Exception to Hearsay Rule.

III - FINAL INSTRUCTIONS.

8. Duties of Jurors.

8.1 Introduction.

8.2 Respective Duties of Judge and Jury.

8.3 Irrelevance of Prejudice and Sympathy.
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8.4 Irrelevance of Outside Information.

8.5 Irrelevance of Sentence.

8.6 Jurors’ Approach to Task.

8.7 Transcript of Evidence.

8.8 Procedure for Questions.

8.9 Judge’s Review and Comments on Evidence.

8.10 Requirements for a Verdict

9.General Principles.

9.1 Presumption of Innocence.

9.2 Burden of Proof

9.3 Reasonable Doubt (R. v. Lifchus)

9.4 Assessment of Evidence.

9.5 Numbers of Witnesses.

9.6 Testimony of Person Charged (The W. (D.) Instruction)

10.Types of Evidence.

10.1 Evidence Defined.

10.2 Direct and Circumstantial Evidence.

10.3 Expert Opinion Evidence (General Instructions)

10.4 Expert Opinion Evidence (Conflict in Opinions)

10.5 Exhibits.

10.6 Admissions (s. 655)

11.Rules of Evidence.

11.1 Evidence of Good Character

11.2 Previous Convictions of Non-Accused Witness (Credibility) - UNDER REVIEW

11.3 Previous Convictions of Non-Accused Witness or Third Party as Evidence of Disposition.

11.4 Previous Convictions of Accused Witness (Credibility)

11.5 Previous Convictions of Accused to Impeach and Rebut Evidence of Good Character (s. 666)

11.6 Previous Convictions of Co-Accused as Evidence of Disposition.

11.7 Out of Court Statements of Person Charged (General Instruction)

11.8 Out of Court Statements of Person Charged (Joint Trial)

11.9 Evidence of Person Charged (Joint Trial)

11.10 Prior Inconsistent Statements of Non-Accused Witness (Credibility)

11.11 Prior Inconsistent Statements of Accused Witness.

11.12 Prior Inconsistent Statements of Non-Accused Witness as Substantive Evidence (R. v. B. (K.G.))

11.13 Motive.
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11.14 Post-Offence Conduct (Consciousness of Guilt)

11.15 Evidence of Similar Acts to Prove Identity of Perpetrator of Known Crime.

11.16 Evidence of Similar Acts on Other Counts to Prove Identity of Perpetrator (R. v. Arp)

11.17 Evidence of Extrinsic Similar Acts to Support Credibility of Complainant

11.18 Evidence of Similar Acts on Other Counts to Support Credibility of Complainant

11.19 Evidence of Children (General Instructions)

11.20 Evidence of Children (Obstructed View or Sequestered Testimony) (s. 486(1.1); (2.1))

11.21 Evidence of Children (Videotaped Complaint)

11.22 Evidence Previously Given (s. 715)

11.23 Witnesses of Unsavoury Character (Vetrovec Warning)

11.24 Eyewitness Identification Evidence.

11.25 Audio Tape Recordings and Transcripts.

11.26 Video Tape Recordings and Transcripts.

11.27 Co-Conspirators’ and Common Design Hearsay Exception.

11.28 Statements of Hearsay Declarant Not Called as Witness.

11.29 Judicial Notice.

11.30 Plea of Guilty of Another

11.31 Evidence of Other Sexual Activity (ss. 276; 276.4)

11.32 Charts And Summaries (Demonstrative Aids)

11.33 Charts And Summaries (Filed as Exhibits)

11.34 Outstanding Charges Against Prosecution Witness (Titus Instruction)

11.35 Further Instructions.
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[4]        You should also remember, however, that it is nearly impossible to prove anything with absolute certainty. The Crown is not required to do so. Absolute certainty is a standard of
proof that does not exist in law.

[5]        If, at the end of the case, and after an assessment of all of the evidence, you are not sure that NOA committed the (an) offence, you must find him/her not guilty.

[6]        If, at the end of the case, based on all of the evidence, you are sure that NOA committed the (an)[4] offence, you should find NOA guilty.

9.4 Assessment of Evidence

(Last revised February 2004)

[1]        To make your decision, you should consider carefully, and with an open mind, all the evidence presented during the trial. It will be up to you to decide how much or little of the
testimony of any witness you will believe or rely on. You may believe some, none or all of the evidence given by a witness.

[2]        When you go to the jury room to consider the case, use your collective common sense to decide whether the witnesses know what they are talking about and whether they are
telling the truth. There is no magic formula for deciding how much or how little to believe of a witness’s testimony or how much to rely on it in deciding this case. But here are a few
questions you might keep in mind during your discussions.

[3]        Did the witness seem honest? Is there any reason why the witness would not be telling the truth?

[4]        Did the witness have an interest in the outcome of the case, or any reason to give evidence that is more favourable to one side than to the other?

[5]        Was the witness in a position to make accurate and complete observations about the event? Did s/he have a good opportunity to do so? What were the circumstances in which
the observation was made? What was the condition of the witness? Was the event itself unusual or routine?

[6]        Did the witness seem to have a good memory? Does the witness have any reason to remember the things about which s/he testified? Did any inability or difficulty that the
witness had in remembering events seem genuine, or did it seem made up as an excuse to avoid answering questions?

[7] [5]       Did the witness seem to be reporting to you what he or she saw or heard, or simply putting together an account based on information obtained from other sources, rather
than personal observation?

[8]        Did the witness’s testimony seem reasonable and consistent? Is it similar to or different from what other witnesses said about the same events? Did the witness say or do
something different on an earlier occasion?

[9]        Do any inconsistencies in the witness’s evidence make the main points of the testimony more or less believable and reliable? Is the inconsistency about something important, or a
minor detail? Does it seem like an honest mistake? Is it a deliberate lie? Is the inconsistency because the witness said something different, or because s/he failed to mention something?
Is there any explanation for it? Does the explanation make sense?

[10]      What was the witness’s manner when he or she testified? Do not jump to conclusions, however, based entirely on how a witness has testified. Looks can be deceiving. Giving
evidence in a trial is not a common experience for many witnesses. People react and appear differently. Witnesses come from different backgrounds. They have different abilities, values
and life experiences. There are simply too many variables to make the manner in which a witness testifies the only or most important factor in your decision. [6]

[11]      These are only some of the factors that you might keep in mind when you go to your jury room to make your decision. These factors might help you decide how much or little of
a witness’s evidence you will believe or rely on. You may consider other factors as well.

[12]      In making your decision, do not consider only the testimony of the witnesses. Take into account, as well, any exhibits that have been filed and decide how much or little you will
rely on them to help you decide this case. I will be telling (or, have already told) you about how you use admissions in making your decision.

9.5 Numbers of Witnesses

(Last revised February 2004)

[1]        How much or little of the evidence of the witnesses you will believe or rely on does not depend on the number of witnesses who testify for one side or the other.

[2]        Your duty is to consider all of the evidence. You may decide that the testimony of fewer witnesses is more reliable than the evidence of a larger number. It is up to you to decide.

[3]        Your task is to consider carefully the testimony of each witness. Decide how much or little you believe of what each witness has said. Do not decide the case simply by counting
witnesses.

9.6 Testimony of Person Charged (The W. (D.) Instruction)[7]

(Last revised March 2007)

[1]        If you believe the testimony of NOA that s/he did not commit the offence charged, you must find him/her not guilty.

[2]        Even if you do not believe the testimony of NOA, if it leaves you with a reasonable doubt about his/her guilt (or, about an essential element of the offence charged (or, an
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offence)), you must find him/her not guilty (of that offence).

[3]        If you don't know whom to believe, it means you have a reasonable doubt and you must find NOA not guilty.[8]

[4]        Even if the testimony of NOA does not raise a reasonable doubt about his/her guilt, (or, about an essential element of the offence charged (or, an offence)), if after considering
all the evidence you are not satisfied beyond a reasonable doubt of his guilt, you must acquit.

[1]               This instruction will require modification where the burden of proof is reversed, as for example, where the accused denies criminal responsibility on account of mental
disorder.

[2]               The word “an” should be used in paragraph [2] where included offences will be left to the jury.

[3]               This instruction will require modification where the burden of proof is reversed as, for example, where the accused denies criminal responsibility on account of mental
disorder. The substantive offence instructions make it clear that proof beyond a reasonable doubt relates only to the essential elements of the crime charged or being considered. Some
judges may wish to emphasize this in the instructions about reasonable doubt. The following may be added, for example, in [2]:

“It is a doubt about an essential element of the (an) offence (charged).”

or, in [4]:

“What the Crown must prove beyond a reasonable doubt are the essential elements of the (an) offence, as I shall define them for you.”

[4]               The word “an” should be used in paragraph [6] where included offences will be left to the jury.

[5]                Paragraph [7] is directed at witnesses who may have put their testimony together, or embellished their account from outside sources, such as media accounts or other
sources. It may require modification where the source is records whose accuracy, and the propriety of consulting them, is not in issue.

[6]               Where a witness is testifying through an interpreter, this instruction may be expanded to point out the particular difficulties in assessing such a witness’s testimony.

[7]               R. v. W. (D), [1991] 1 S.C.R. 742. This instruction is appropriate where the evidence of the accused, or a statement introduced by Crown counsel, constitutes a complete
defence to the offence charged.

[8]                This instruction is appropriate in “he said/she said” cases.
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