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A rule preventing citizens from voting in federal elections if they’ve been living outside Canada
for more than five years is unconstitutional, the Supreme Court has ruled.

The Canada Elections Act sets out the rules for federal elections in Canada. It says who can vote and how
elections are held, while making sure the election process is fair. The Act says that any citizen age 18 or older
can vote if they normally live in Canada.

One of the rules found in the Act was challenged in this case. It said that citizens who had been living abroad for
less than five years, and who intended to return to Canada, could also vote in federal elections. Citizens who
had been living abroad longer than five years generally couldn’t vote. (There were some exceptions, including
for members of the military and government employees posted in other countries.)

Over a million Canadian citizens living abroad hadn’t been allowed to vote because of the rule. Many had strong
employment, family, and social ties to Canada. Some received pensions from or paid taxes to Canada. Many
couldn’t vote anywhere else in the world.

Two Canadian citizens, Dr. Frank and Mr. Duong, were not allowed to vote in the Canadian federal election in
2011. This was because they had been living outside of Canada for more than five years. Both had strong ties
to Canada and hoped to return if they could find suitable jobs.

Both Mr. Duong and Dr. Frank challenged the rule that prevented them from voting. They said it breached section
3 of the Canadian Charter of Rights and Freedoms because it denied them their right to vote, and so was
unconstitutional. Section 3 says (in part) that every citizen of Canada has the right to vote in a federal election.

The Attorney General, on behalf of the federal government, agreed that the rule breached section 3. However,
breaches of Charter rights can be allowed in some situations. Section 1 of the Charter says that certain rights
can be limited, but only if the limit is reasonable and can be justified in a free and democratic society. The
Attorney General argued that the rule was reasonable and justified under section 1.

The judge who first heard the case said that the rule limiting the right to vote wasn't justified. The Court of Appeal
disagreed and said the rule was constitutional.

The majority at the Supreme Court said the rule breached section 3 and wasn'’t justified by section 1, so it struck
the rule down. It said Canadian citizens should be allowed to vote in federal elections, even if they have been
living abroad for longer than five years. The majority noted that section 3 doesn’t say anything about residence.
In our system, residence helps determine where you vote, but not if you can vote.

When deciding whether a law that breaches the Charter is justified under section 1, courts first look at whether
the law has a “pressing and substantial objective” (an important purpose). If it does, they then look at whether it
is “proportionate” (that is, whether it balances the law’s purpose with how it is achieved). In this case, the majority
said that fairness to voters living in Canada and fairness in elections were important goals. But it said the rule
wasn’t proportionate. For a rule to be proportionate, it has to meet three criteria. It must be rationally (or logically)
connected to Parliament’s purpose. Second, it has to limit the Charter right as little as possible. Third, it has to
properly balance good and bad effects. In this case, there was no evidence anyone ever complained about non-
resident voting, so the rule didn’t seem to be rationally connected to the goal of fair elections. But the majority
didn’t need to decide this specifically, because the rule didn’'t meet the other two criteria. It harmed citizens’ rights
more than necessary because it was so broad it denied people with strong ties to Canada (despite long
absences) their right to vote. This didn’t support the purpose of electoral fairness. Finally, the majority said the
rule’s bad effects outweighed the good ones.

This decision confirms that the right to vote is a basic and important democratic right, not a mere privilege. That
means Parliament can’t limit it easily. The parts of the Canada Elections Act that limit the voting rights of non-
resident citizens are no longer in force.

...cont’d


https://www.scc-csc.ca/case-dossier/cb/2019/36645-fra.pdf
https://www.scc-csc.ca/case-dossier/cb/index-eng.aspx

Cases in Brief are prepared by communications staff of the Supreme Court of Canada to help the public better
understand Court decisions. They do not form part of the Court’s reasons for judgment and are not for use in
legal proceedings.


https://www.scc-csc.ca/judges-juges/bio-eng.aspx?id=richard-wagner
https://www.scc-csc.ca/judges-juges/bio-eng.aspx?id=michael-j-moldaver
https://www.scc-csc.ca/judges-juges/bio-eng.aspx?id=andromache-karakatsanis
https://www.scc-csc.ca/judges-juges/bio-eng.aspx?id=clement-gascon
https://www.scc-csc.ca/judges-juges/bio-eng.aspx?id=malcolm-rowe
https://www.scc-csc.ca/judges-juges/bio-eng.aspx?id=suzanne-cote
https://www.scc-csc.ca/judges-juges/bio-eng.aspx?id=russell-brown
https://scc-csc.lexum.com/scc-csc/scc-csc/en/item/17446/index.do
https://www.scc-csc.ca/case-dossier/info/dock-regi-eng.aspx?cas=36645
https://www.scc-csc.ca/case-dossier/info/webcast-webdiffusion-eng.aspx?cas=36645
http://canlii.ca/t/g6r5z
http://canlii.ca/t/gk8k8

	The Canada Elections Act sets out the rules for federal elections in Canada. It says who can vote and how elections are held, while making sure the election process is fair. The Act says that any citizen age 18 or older can vote if they normally live ...
	One of the rules found in the Act was challenged in this case. It said that citizens who had been living abroad for less than five years, and who intended to return to Canada, could also vote in federal elections. Citizens who had been living abroad l...
	Over a million Canadian citizens living abroad hadn’t been allowed to vote because of the rule. Many had strong employment, family, and social ties to Canada. Some received pensions from or paid taxes to Canada. Many couldn’t vote anywhere else in the...
	Two Canadian citizens, Dr. Frank and Mr. Duong, were not allowed to vote in the Canadian federal election in 2011. This was because they had been living outside of Canada for more than five years. Both had strong ties to Canada and hoped to return if ...
	Both Mr. Duong and Dr. Frank challenged the rule that prevented them from voting. They said it breached section 3 of the Canadian Charter of Rights and Freedoms because it denied them their right to vote, and so was unconstitutional. Section 3 says (i...
	The Attorney General, on behalf of the federal government, agreed that the rule breached section 3. However, breaches of Charter rights can be allowed in some situations. Section 1 of the Charter says that certain rights can be limited, but only if th...
	The judge who first heard the case said that the rule limiting the right to vote wasn’t justified. The Court of Appeal disagreed and said the rule was constitutional.
	The majority at the Supreme Court said the rule breached section 3 and wasn’t justified by section 1, so it struck the rule down. It said Canadian citizens should be allowed to vote in federal elections, even if they have been living abroad for longer...
	When deciding whether a law that breaches the Charter is justified under section 1, courts first look at whether the law has a “pressing and substantial objective” (an important purpose). If it does, they then look at whether it is “proportionate” (th...
	This decision confirms that the right to vote is a basic and important democratic right, not a mere privilege. That means Parliament can’t limit it easily. The parts of the Canada Elections Act that limit the voting rights of non-resident citizens are...
	More information (case # 36645): Decision | Case information | Webcast of hearing

